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     O P I  N I  O N

    Godda r d,  P. J .  

Thi s  i s  a  me di c a l  ma l pr a c t i c e  s ui t  a ga i ns t  Ba pt i s t

He a l t h  Sys t e ms ,  I ndi vi dua l l y ,  a nd d/ b/ a  Coc ke  Count y Ba pt i s t

Hos pi t a l ,  Da na  Edwa r ds ,  M. D. ,  a nd Tony Ha ml e t t .   The  Tr i a l  Cour t

s us t a i ne d Dr .  Edwa r ds '  mot i on f or  a  s umma r y j udgme nt  upon hi s
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pl e a  of  r e s  j udi c a t a .   The  j udgme nt  e nt e r e d wa s  ma de  f i na l

pur s ua nt  t o  Rul e  54 of  t he  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  a nd

ha s  be e n a ppe a l e d by t he  Pl a i nt i f f ,  Fr a nc e s  Loui s e  Cl e ve nge r ,  who

r a i s e s  t he  f ol l owi ng i s s ue :

Di d t he  t r i a l  c our t  e r r  i n  di s mi s s i ng Appe l l a nt
Fr a nc e s  Cl e ve nge r ' s  a c t i on " b e c a us e  of  a  pr i or  f i na l
a dj udi c a t i on"  a s  t o  De f e nda nt  Dr .  Da na  Edwa r ds ?

Dr .  Edwa r ds  a l s o r a i s e s  i s s ue s ,  c ont e ndi ng t ha t  e ve n

s houl d we  f i nd t he  r e s  j udi c a t a  de f e ns e  una va i l i ng,  he  i s

e nt i t l e d t o  pr e va i l  be c a us e  t he  undi s put e d c ompe t e nt  pr oof  i n  t he

r e c or d s hows  t ha t  he  i s  gui l t y  of  no ne gl i ge nc e .

The  pr e s e nt  c a s e  wa s  f i l e d on J ul y 5,  1996,  a nd,  a s

a l r e a dy not e d,  wa s  di s mi s s e d on t he  gr ound of  r e s  j udi c a t a .    

A pr e vi ous  c a s e  a ga i ns t  Dr .  Edwa r ds  a r i s i ng out  of  t he

s a me  i nc i de nt  ha d be e n f i l e d by Ms .  Cl e ve nge r .   I n  t ha t  c a s e  t he

Tr i a l  Cour t ,  a f t e r  r e vi e wi ng a  mot i on f or  s umma r y j udgme nt  f i l e d

by Dr .  Edwa r ds  a nd a f f i da vi t s  a nd ot he r  ma t e r i a l s  f i l e d i n  f a vor

a nd i n  oppos i t i on t o  t he  mot i on,  c onc l ude d i t  wa s  we l l  t a ke n a nd

gr a nt e d hi m a  s umma r y j udgme nt  by or de r  e nt e r e d on Ma r c h 22,

1995.   A mot i on s t yl e d " MOTI ON TO SET ASI DE"  wa s  f i l e d on be ha l f

of  Ms .  Cl e ve nge r ,  whi c h doe s  not  s how t he  f i l e  da t e  but  t he

c e r t i f i c a t e  of  s e r vi c e  s i gne d by he r  c ouns e l  i s  da t e d Ma r c h 29,

1995.   Thi s  mot i on wa s  ne ve r  a c t e d upon by t he  Tr i a l  Cour t .  

St i l l  l a t e r ,  on J ul y 7,  1995,  a n or de r  wa s  e nt e r e d by t he  Tr i a l



1 Th e  Tr i a l  J u d g e  wh o  e n t e r e d  t h i s  o r d e r  wa s  n o t  t h e  s a me  o n e  wh o

s u s t a i n e d  t h e  p l e a  o f  r e s  j u d i c a t a .

2 Ap p r o v i n g  a n  o r d e r  f o r  e n t r y  i s  n o t  t h e  s a me  a s  a n  a g r e e d  o r d e r ,

b u t  o n l y  s i g n i f i e s  t h a t  c o u n s e l  a g r e e s  t h a t  t h e  o r d e r  i s  i n  a c c o r d a n c e  wi t h

t h e  p r o n o u n c e me n t  o f  t h e  Co u r t .

3

J udge 1 gr a nt i ng Ms .  Cl e ve nge r  a  non- s ui t  wi t hout  pr e j udi c e  a s  t o

a l l  of  t he  De f e nda nt s ,  i nc l udi ng,  c ur i ous l y,  t he  De f e nda nt  Dr .

Edwa r ds .   Thi s  or de r  wa s  a ppr ove d f or  e nt r y by he r  c ouns e l  a nd

c ouns e l  f or  Dr .  Edwa r ds . 2

I t  i s  Ms .  Cl e ve nge r ' s  pos i t i on t ha t  upon he r  f i l i ng a

mot i on t o s e t  a s i de  t he  j udgme nt ,  t he  Cour t  r e t a i ne d j ur i s di c t i on

a nd c oul d pr ope r l y e nt e r  t he  or de r  a l l owi ng a  vol unt a r y non- s ui t .

We  r e s pe c t f ul l y  di s a gr e e .   

I t  i s  t r ue  t ha t  i n  mos t  s i t ua t i ons  a  vol unt a r y non- s ui t

ma y be  t a ke n a s  a  ma t t e r  of  r i ght .   Howe ve r ,  s uc h i s  not  t he  c a s e

whe n a  mot i on f or  s umma r y j udgme nt  i s  pe ndi ng.   Rul e  41. 01 of  t he

Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  pr ovi de s ,  a s  pe r t i ne nt  t o  t hi s

i s s ue ,  t he  f ol l owi ng:

( 1)  Subj e c t  t o  t he  pr ovi s i ons  of  Rul e  23. 05 or
Rul e  66 or  of  a ny s t a t ut e ,  a nd e xc e pt  whe n a  mot i on f or
s umma r y j udgme nt  ma de  by a n a dve r s e  pa r t y  i s  pe ndi ng,
t he  pl a i nt i f f  s ha l l  ha ve  t he  r i ght  t o  t a ke  a  vol unt a r y
nons ui t  t o  di s mi s s  a n a c t i on wi t hout  pr e j udi c e  by
f i l i ng a  wr i t t e n not i c e  of  di s mi s s a l  a t  a ny t i me  be f or e
t he  t r i a l  of  a  c a us e  a nd s e r vi ng a  c opy of  t he  not i c e
upon a l l  pa r t i e s ,  a nd i f  a  pa r t y  ha s  not  a l r e a dy be e n
s e r ve d wi t h a  s ummons  a nd c ompl a i nt ,  t he  pl a i nt i f f
s ha l l  a l s o s e r ve  a  c opy of  t he  c ompl a i nt  on t ha t  pa r t y .
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I f  we  s houl d f ol l ow t he  r e a s oni ng of  Ms .  Cl e ve nge r ,  we

woul d r e a c h t he  a noma l ous  r e s ul t  t ha t  a  vol unt a r y non- s ui t  ma y

not  be  t a ke n whi l e  a  mot i on f or  s umma r y j udgme nt  i s  pe ndi ng,  but

ma y be  a f t e r  i t  ha s  be e n gr a nt e d.   We  c a nnot  c onc e i ve  t hi s  t o  be

t he  l a w of  t hi s  St a t e .

We  be l i e ve  a n a na l ogous  s i t ua t i on t o  t ha t  a dva nc e d by

Ms .  Cl e ve nge r  woul d be  a  t r i a l  whe r e i n a  ve r di c t  wa s  r e nde r e d f or

a  de f e nda nt ,  a  mot i on f or  ne w t r i a l  f i l e d by a  pl a i nt i f f ,  a nd

t he n a  vol unt a r y non- s ui t  gr a nt e d.   Thi s ,  of  c our s e ,  c a nnot  be

c ount e na nc e d.

I n t he  c a s e  a t  ba r  t he  onl y wa y we  c oul d s a nc t i on t he

gr a nt i ng of  a  vol unt a r y non- s ui t  i n  t he  f i r s t  c a s e  i s  t o  f i nd

t ha t  t he  Tr i a l  Cour t  i n e f f e c t  s e t  a s i de  t he  s umma r y j udgme nt  i n

a c c or da nc e  wi t h t he  mot i on.   As  a l r e a dy poi nt e d out ,  no a c t i on

wa s  e ve r  t a ke n a s  t o  t hi s  mot i on a nd we  be l i e ve  t ha t  s uc h a n

i nf e r e nc e  s houl d not  be  i ndul ge d whe n our  Rul e s  of  Ci vi l

Pr oc e dur e  pl a c e  l i mi t a t i ons  on t he  r i ght  t o  non- s ui t .   We

a c c or di ngl y hol d unde r  t he  f a c t s  of  t hi s  c a s e  t ha t  t he  Tr i a l

Cour t  mus t  s pe c i f i c a l l y  s e t  a s i de  t he  s umma r y j udgme nt  be f or e  i t s

or de r  of  non- s ui t  c a n be  va l i dl y e nt e r e d.

I n l i ght  of  our  di s pos i t i on of  t he  i s s ue  r a i s e d by Ms .

Cl e ve nge r ,  i t  i s  unne c e s s a r y t o  a ddr e s s  t he  i s s ue s  r a i s e d by Dr .

Edwa r ds .
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For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  Ms .  Cl e ve nge r  a nd

he r  s ur e t i e s .

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

________________________________
Wi l l i a m H.  I nma n,  Sr . J .


